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Inadequate counsel is the dirty little secret of our criminal justice system. Seventy years after the Scottsboro Boys trials, wealthy murder suspects can still afford the best lawyers money can buy while low-income murder suspects get railroaded through cases without adequate representation.

Nowhere is this expediency more costly than in capital cases. Because these cases tend to be politically charged, with district attorneys pressured into convicting someone at risk of losing their reelection bids, the cases are aggressively prosecuted. And because defendants tend to be poor, they are more often than not inadequately represented. Many of these fast-track death sentences are overturned on appeal. Thanks to initiatives like the Innocence Project, for example, 205 people sentenced to die have been cleared since 1989 due to DNA evidence alone. That's 205 indisputably innocent people who would have been killed by our government because of the way our capital punishment system works. When you take into account the fact that DNA evidence isn't even available for 90% of violent crimes, it's reasonable to wonder how many of the 1,090 people executed since the death penalty was reinstated in 1976 actually committed capital crimes.

Most of these cases ultimately boil down to inadequate counsel. The best qualified prosecutors pursue capital cases against low-income defendants, and quite often these defendants are protected by the least qualified attorneys--the sort of attorneys who overlook possible avenues for exculpatory evidence, do not challenge the credibility of eyewitness testimony, and have little reason to get their clients acquitted. In particularly severe cases, these defendants' verdicts are overturned on appeal, as in one recent 6th Circuit case, Richey v. Bradshaw.

Under new rules established by last year's USA PATRIOT Act revisions, however, America's chief prosecutor would be given the power to limit federal appeals based on inadequate counsel. As Richard B. Schmitt writes in The L.A. Times: Under the rules now being prepared, if a state requested it and [U.S. Attorney General Alberto] Gonzales agreed, prosecutors could use "fast track" procedures that could shave years off the time that a death row inmate has to appeal to the federal courts after conviction in a state court ...

The procedures would cut to six months, instead of a year, the time that death row inmates have to file federal appeals once their cases have been resolved in the state courts.

It would also impose strict guidelines on federal judges for deciding such inmates' petitions. Federal district judges would have 450 days, appeals courts 120 days. Proponents say that would prevent foot-dragging by
liberal judges.  There are practical arguments that could be used to justify speeding up the death penalty process. 

California, for example, has the largest death row in the country--with 660 people awaiting execution in San Quentin--but has only actually executed 13 people since 1976. Most of its prisoners have been sentenced to death by natural causes, and housing these death-row lifers costs $90,000/year more than housing ordinary prisoners sentenced to life. This does not even include the astronomical legal fees involved in California's massive appeals process. The California death penalty, if it will not be administered, should be abolished. It should probably be abolished anyway.

But there is an obvious conflict of interest in giving Gonzales the power to determine whether a client has received inadequate counsel: He represents the prosecutors. And given how often death penalty verdicts are overturned on appeal due to inadequate counsel, given the fact that 205 prisoners have been exonerated on DNA  evidence alone, it is difficult to see how this rule will not result in the execution of innocent defendants.

This whole situation is unfortunate, but that doesn't mean that it cannot be corrected.

Possible legislative avenues might include:

State-level legislation prohibiting prosecutors from appealing to Gonzales to speed up cases. If this can be done statutorily, it is probably the most politically viable option.

Federal legislation transferring the new powers given to Gonzales to a special justice department appointee, or to a member of the judiciary. It would do no good to pass legislation that simply revokes the powers altogether, because it would not generate a veto-proof majority in Congress. But the conflict of interest issue should, at least, be addressed.

Whatever the outcome, the new rules highlight two seemingly contradictory problems with our system of capital punishment: The appeals process is so long and convoluted as to constitute nothing more than an expensive form of life imprisonment for inmates in some states, and yet an astonishingly high number of innocent defendants still end up on death row. As the old joke goes:  The food is terrible, and the portions are too small.
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